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Modernity, Law and Tolerance

prof. Bjarne Melkevik (Author), professeur of philosophy of law at Laval university
(Canada).

Translated by Mr. Judge/ Ayman Elkholy, Judge at Council of state, Researcher at
Laval University (Canada) and Sorbonne University Paris 1 (France).

Abstract: In the context of this article, we propose to think about the concept of
tolerance as part of the communication model of law. In fact, it is a question of seeing
what the requirements of tolerance are as an integral part of the concept of law itself.
Since tolerance, like law, presupposes reciprocity with regard to human dignity, we will
also try to see how it manifests itself in law. In fact, on what basis can law be tolerant
and in what horizon must it work to do so? The concept of law that today allows us to
think adequately about tolerance as an integral part of law seems to us to be the
communication model of law developed by the philosopher Jirgen Habermas. The
communication model favors an open and thoughtful way of thinking about law, with a
political conception of tolerance as a place of encounter and recognition that is situated
in the democratic process where the author of laws and rights must bear the burden of
encountering others in dialogue.

We want to think about tolerance in law in relation to what is surely the most important
challenge at the end of this century, namely the awakening of identity in democratic and
pluralistic societies. This awakening of identity is a guiding way of positioning our
discourse on tolerance in law. It is about thinking about our tolerance towards others,
towards what they are or would like to be. However, we will not develop the issue of
identity itself. This combination of the demand for tolerance with the demand for the
identity of the other constitutes - in a way - a common thread for thinking about
tolerance in law. This common thread allows us to think about what we consider to be
the essence of the modern concept of tolerance, namely that it is the legal horizon of
modernity that must bear the weight of tolerance in a democratic society. To complete
this reflection, we will first examine the concept of legal modernity itself, then the
discursive requirements that can support tolerance, and finally, tolerance as seen in the
discursive logic of law.
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Voir B. Melkevik, « Le modele communicationnel en science juridique : Habermas et le droit »,
Cahiers de Droit, 31, 1990, p. 901-915 ; « Transformation du droit : le point de vue du modele
communicationnel », Cahiers de Droit, 33, 1992, p. 115-139, repris dans Jean-Guy Belley et Pierre
Issalys (dir.), Aux frontiéres du juridique. Etudes interdisciplinaires sur les transformations du droit,
Québec, GEPTUD, Université Laval, 1992, p. 111-135 ; « Habermas et I'Etat de droit. Le modeéle
communicationnel du droit et la reconstruction réflexive de I'Etat de droit contemporain », in J.
Boulad-Ayoub, B. Melkevik et P. Robert (dir.), L'amour des lois. La crise de la loi moderne dans les
sociétés démocratiques, Québec, Les Presses de I'Université Laval et Paris, L’'Harmattan, 1996, p. 370-
387.

Habermas, Droit et démocratie. Entre faits et normes, Paris, Gallimard, coll. NRF Essais, 1997 ; «
Three Normative Models of Democracy », Constellations, 1, 1, 1994, p. 1-10 ; « Human Rights and
Popular Sovereign-ty : The Liberal and Republican Versions », Ratio Juris, 7, 1, 1994, p. 1-13 ; «
Struggles for Recognition in Constitutional States », European Journal of Philosophy, 1, 2, 1993, p.
128-155 ; « L'Espace public 30 ans apres », Quaderni : La revue de la communication, 18, 1992, p.
165-191 ; « On the Internal Relation between the Rule of Law and Democracy », European Journal of
Philosophy, 3, 1, 1995, p. 12-20.
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Sur le réveil identitaire, voir Frangois Thual, Les conflits identitaires, Paris, Editions Ellipses, 1995 ;
Craig Calhoun (dir.), Social Theory and the Politics of Identity, Blackwell, Oxford, 1994 ; Henry Harris

(dir.), Identity, Clarendon Press, Oxford, 1995.
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J. Habermas, « Three Normative Models of Democracy », op. cit., et « Human Rights and Popular

Sovereignity : The Liberal and Republican Versions », op. cit.
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J.-J. Rousseau, Du Contrat social ou Principes du droit politique, Paris, GF-Flammarion, 1992
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E. Kant, Métaphysique des moeurs. Tome 2. Doctrine du droit, Doctrine de la vertu (édité par Alain

Renaut), Paris, GF-Flammarion, 1994, p. 129.
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Cf. Charles Taylor, Sources of the Self. The Making of the Modern Identity, Cambridge, 1989 ;
traduction francaise, « Les sources du moi : la formation de I'identité moderne », Montréal, Boréal,
2000 (Edition de poche : Boréal Compact, 2003). Voir les commentaires de J. Habermas, De I'éthique

de la discussion, op. cit., p. 158-165.
102



The JARLG

idee IV ety o S Y s Gl b eiliey Gaiad calie sa aLdl 0sS o Bl sd ) )
4y el o puleall Sl (e Jaail 138 ae i o) oSar S 4 Aadal el ddeall o) s siia s i gale
ol dee o jlicly sl g g piall e astll DA e

350 pelaly e (sadivn A o (5 skt Ll Ala DA e ¢ oplaall al ienall LY ddee o Y
el 3a s cale 153585 o s les adde an Lo aSh e 5508 agal o i1 o a0 cdgleall oda
138 by A sell Allisay Usa g Uali ) lacall Q) Al Janall Abeall Jasi 5 s a0 5 jlims - o 5 5o
oo Gl o @l o iy il 5aVL Gl Bas B go Gl b gl @aall o sedl
od L sl cagign At b el 38 U8 e V) s o S Y A gld) Aaally s Lo e g sl
O el a5 Ciagy eadde 155K o (B s le o Tadde
ealeadl) 9 4y 5
b3 ixa gy by oY) LYy gl Ball Gy Uala by dsedl ki of B,
Gl Jsn aadlall Ll ) pusti ) Baall o peiall 12 (525 RS Y5 (5 i ccllyy HLilly L jlaty)
il Y Gashall asl JY A sladll s s3a L ocalally Blaty Lad A gl Jon s cLuial ol
4 lra Al dpallal
b 8 il alandls Ujie 33 il ae gl 8 sy LS A i) &8sl G5 Y Lk Levic
o 5%l 3l Bhaidll b V) e s o om0y Adlall Liee 3 pSal sale) e Ly
Joadl) 138 ) o) L& de 3 Bl 8 Ly a8 Gpdlall ol JuaiV) zisal aaasy cadl gl 3 L Jial)
asohl o G el o WiSey cdlld pay el oseddl 13g) Juains JelS me af e Lisiag
Ofaiall o) () sS5 8  AY gieall el 5 By o il 15 Bl Ly a4 8 43S 5l Gule sula
pinal i aagi Al alll g uled) Jlaa) calse B A agtlibady Bl Lad Geaidl
a1 LS A gale Al A Lgd aa 6 cund Lpdllal) (3 s Aelad) sladl 8 dpdlall —Cuaal)
GlSes Y Apalladl i g AT 5 slays L3 A8 ke Fina Alie (& Ji LYl (e LES 8 ANl Leie
Mt e ospuill Y chlSal Al ylay aslelainl gl cilalgial ae Jalail) A€ U Ay galll o sleal
Dand A daallall ) Lelly Y Loy de g e 5S5 38 aslalaial 5 o il cilaliial b Gl oS g AY) il g
Gl L aseall 488 g0 ety I apdily ac ol aesi of oSay Al Al jiaall g Eaal) Aliall e
(O sasall Gl Qe W (e llad G Adaa b jliely dpallall el (8 A3 Hhll o Ll 5 ileally
Aalall LYY a g Adal jiasall 2 Y1 O A Y] Slel sline an o oS Y el g g i) o) e
L Pl 5 I dalally dbudl eVl s Leldayl cl€ all ) ey daalad) ui L Lale sl

103



The JARLG

LGl Il 050 A IS gkt laaliid 5 A5 A5 dpallal) falidl Tallny o
bl e Al pmaally (Ll g cLial il 3 3l oY o (3l Lo gallall o sgiall 138 pasiasi Liged
Caial plad) B (5ad)

i comlo el By . AT o Jially Alaleall Jon Ui 35 5k "Gial sl 3 3l isai jumsiy
58138 Y conmund B dinagad b o A AT Jsd edlel Sl dudlal) o sede o pun i clile
I HAY) olad Laalusy (3lay "Guial ¢l 8 @l o S5l e L 3 g 5 e Guanlil ulu) Loyl
DAY iy dodlal) anly (2 o) il e Gule e e 1388 L CDEAY) e b (Geel Sy (ale
s o L padll 138 o o8 ool sy (Valal o S8 05 (sl s of LSS0 G )
areall (gl o e dadle 3885 Glall e dime JISE 5 il slall Gacall (5 3l el
g ent gl AV FA) K Yl yanll g el o) DGl sy dass Lo JS e gpaliaill
& alall sl oY) aday L@ i I3 g g pbe o oD agiSay Gl oY) Jliie B A
O S Y zaall oda (8 aall DA e ol ek @ 1Y A e Les AV ae Jaladll i 1)
O eiSe "I o salbe i e p "I sl Adla e 5K L ook V) Alual g didla 58
O S Al Al Geugis AYL B A e ALY eba ade 0585 ) b e i Las el piaad
o edaill (5 5 O LiSay cpmaluilly (laty Lah T ST JS 5 e sbamall (5 sianall o pealill ) (505
AVl 8 JelS 3aS bl ASGLE 3 3aS ol ey 3aS maebudll Gual il 8 3a)) 12
ol Gl gl LAY e Al 5 Adal el Adeall () el sed R puiline bl () g Vams el g
5ol ae ¢ bl Jeis o Cang 13le ¢ AV dgal o 3y dlld aay LAY s o(4ibiiall) « A Loy
0 haall Jially Alalaal) (i e o Ll (e ) ey el 5 28030

k)l o8 Al gl

cas b ale ile A ALl s "GUSYE ) dbaay oSa Lo g Aosedl e Gl gy @il
Calide aie Al @A A bl a8l Jalass of WiSey Ja .5 jealeadl 3YLOU 5 dubuall Hlaady @l

J. Habermas, De I'éthique de la discussion, op. cit., p. 107.

Ibid., p. 108.

J. Habermas, De I'éthique de la discussion, op. cit., p. 107-108.
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J. Habermas, Le discours philosophique de la modernité, op. cit., p. 18. ;
Jean-Marc Ferry, Les puissances de I'expérience. Essai sur l'identité contemporaine, Tome 2, Les
ordres de la reconnaissance, Paris, Cerf, 1991, p. 219. Cf. également « Sur la responsabilité a I'égard
du passé. L’éthique de la discussion comme éthique de la rédemption », Hermes, 10, 1991, p. 125-
137, numéro thématique intitulé : Espaces publics. Traditions et communautés, et L'éthique
reconstructive, Paris, Cerf, collection Humanités, 1996, p. 36-41 et 108-111.
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J-M. Ferry, op. cit., p. 218.
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Jean-Marc Ferry, Habermas. L’éthique de la communication, Paris, PUF, 1987, p. 526.

Cf. John Rawls, Libéralisme politique, Paris, PUF, 1995.
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M. Gordon, « Towards a General Theory of Racial and Ethnic Group Relations », in Glazer & Moynihan
(dir.), Ethnicity, Theory and Experience, Cambrigde, Harvard University Press, 1975, p. 105.

Y

J. Habermas, « Struggles for Recognition in Constitutional States », op. cit., p. 131-132. Notre
traduction.

Ota Weinberger, « Habermas on Democracy and Justice. Limits of a Sound Conception », Ratio Juris,
7,2,1994, p. 239-253.
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J. Habermas, « Ethics, politics and history, an interview with Jiirgen Habermas », Entretien avec Jean-
Marc Ferry, Philosophy and Social Criticism, 14, 3-4, 1988, numéro spécial intitulé « Universalism vs.

Communitarism Contemporary debates in Ethics », p. 436.
;

J. Habermas, Droit et démocratie. Entre faits et normes, op. cit., p. 135-149.
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