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Abstract: Confidentiality has been widely praised as one of the main benefits of
arbitration, and the source of this benefit is through the limits and duties imposed
on the parties to abide by confidentiality, as well as on lawyers, the arbitral tribunal
and the institution administering and supervising the arbitration process, and this
duty extends to the existence of the arbitration and the documents used or referred
to to it in arbitration until the award is issued by the arbitral tribunal.

Traditionally, an arbitration agreement is a contractual arrangement, therefore, it
prevents third parties from intruding on the parties' confidential information and
prevents it from affecting the independence of the arbitral tribunal.

Most of the national arbitration laws have included specific provisions related to
the confidentiality of arbitration, which has led to disagreements about some issues
related to confidentiality, and whether confidentiality is a presumed obligation? Or
Is it a conditional obligation under the provisions of an agreement or legal
regulation?.

The matter is also ambiguous about the confidentiality of arbitration and its personal
scope, and between the privacy of arbitration compared to the openness that
characterizes the national judiciary, and whether there is a relationship between the
privacy, confidentiality and nature of arbitration? Which one takes precedence over
the other, privacy or secrecy? Which one includes privacy or confidentiality?.
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Then, confidentiality, as the most important traditional advantages of arbitration,
faced the phenomenon of the growing creep towards transparency, especially in
investment arbitrations, whose parties tend to provide more information, as well as
the constant need of investors to know the quality of arbitration and the extent of its
independence in settling disputes? Which can only be achieved through progress
towards more transparency. Those interested in arbitration face the dilemma of
reconciling the requirements of confidentiality and considerations of transparency.
This is what we will try to identify through the proposed research plan.
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1- Gary B. Born, international Arbitration: law and practice, 2012 Wolters Kluwer law &
Business, p. 195; Richard C. Reuben, Confidentiality in Arbitration: Beyond the Myth, VVol. 54
U. Kansas. Law.Rev. p. 1260. @www.scholarship.lawmissouri.edu; Simon Crookenden QC,
Who Should Decide Arbitration Confidentiality Issues? Arbitration International, the Journal of
the London Arbitration VVolume 25 Number 4, 2009, p. 603. @http://www.essexcourt.net; Kyriaki
Noussia, Confidentiality in international Commercial Arbitration A Comparative Analysis of the
Position under English, US, German and French law, Springer Hedelberg Dordrecht London New
York , 2014 , pp. 24- 27. available at: download, e-bookshelf.de/; Sundra Rajoo, Privacy and
Confidentiality in Arbitration, (2003) 2 MLJ Ix, available at: sundrarajoo.com/wp-
content/uploads/.../privacy 1 pdf; Oglinda Bazil, "the Principle of Confidentiality in Arbitration
— Application and Limitations of the Principle” perspectives of Business Law Journal, volume 4,
Issue 1, November 2015, p. 57. Available at: www.businesslawconference.ro.

2- Anthony Ekpete, To What Extent Is the Confidentiality of Arbitration Sancrosanct, the Center
for Energy, op. cit, P. 4.

98


http://www.businesslawconference.ro/

International Journal of Advanced Research on Law and Governance
Volume 4, Issue 2, 2022. 77 — 133

358 5,08 L) Bl 5 Lpad B ) a1 Ay pas o Jalinl) (3 Gall (o8 s gl (f (5 (0 ligh
Ll i (B ) IS5 aguadi] g (5 0m a0 I 5 aguadi] (g e slaa sl aguadi] J al delen
GV sl WS Aala JAT LS ol (et il slaa Jada (5l & s 25 Aalal) Claglaall o d88s o
o yall 48] 9o g jom pn W e AN e Ayl il slaall 48 L (e gL LS 51 2Ll Caal
CpeSaall pe (e (alAdY) (G sin dileia o dpa padll () olgiil) JaaY o sill (e 2 Jal 62 )
dalaie (A Sall o dgpudl Sy aSatll cilils sy (e 356l aeie gl (e Bl kY
DA sl g o sliall g gl 5 Colaiioaall 3 AoV o) 21 () saany dia L Ll Gl sleally
Slo pee D) (8 st Y aad) e (el A Giany (o gty B Cal R Y) ld dlld e a5 aSal
ae) ol Lpaatll A sall 2ot 8 e () gading | 5S13) Lae ol ) ) aa g 5e) ST 6 )l Jaualas
ol Ly am Ll (e el OV 5l e (i a2y el agin g e QU ) gruza 5 8
Ol Cppallaall JOA (e 4 yually LeiBBle 138 5 Wikl § dua suadll  sedal

(sl (sl asall 8 Lgtlidai g dm guadll o geba 15V alhadl)

woisl (sl anSaill b 4y jually dpa eadd) A3le ; SEN Calladll

1- Datuk Professor Sundra Rajoo, Privacy, Confidentiality and Disclosure of Information

Relating to Arbitration Proceedings, Malayan Law Journal [2021] 1 MLJ.
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2- Julian D. M Lew, ‘Expert Report, (in Esso/BHP v Plowman)’ (1995) 11 Arbitration
International 283 at p 285 para [16].
3- Datuk Professor Sundra Rajoo, Privacy, Confidentiality and Disclosure of Information
Relating to Arbitration Proceedings, op. cit.
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1- “The Decision of the High Court of Australia in Esso/BHP v Plowman’ (1995) Arbitration
International, 11 (3) 1 at pp 231-234,

2- Tillam v Copp (1847) 5 CB 211, 136 ER 357; Haigh v Haigh (1861) 3 De G F&J 157; 45

ER 838; Russell v Russell (1880) 14 Ch D 471 per Jessel MR at p 474; Bibby Bulk Carriers

Ltd v Cansulex Ltd (1989) QB155 at 166-167.

3- Datuk Professor Sundra Rajoo, Privacy, Confidentiality and Disclosure of Information
Relating to Arbitration Proceedings, op. cit.

4- Avinash Poorooye and Ronan Feehily, ‘Confidentiality and Transparency in International
Commercial Arbitration: Finding the Right Balance’ (2017) 22 Havard Negotiation Law Review
275 at p 281.

5- Hassneh Insurance Co of Israel v Mew (1982) 2 Lloyd’s Rep 243 at pp 246-247.

6- Blackaby and Partasides with Redfern and Hunter, Redfern and Hunter on International
Arbitration, (6th Ed, 2015) at para 2.p: 161.

7- AnthonyWalton, Mary Vitoria, Russell on Arbitration (20th Ed, 1982) at 260.
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